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(Arising " out of SLP) No. 16541/2003)

AR JI' T PASAYAT, J

Leave granted.

The Union of India calls in question legality of the judgment rendered
by a Division Bench of the Del hi H-gh Court dismissing the Wit Petition
filed by it while affirm ng the decision rendered by Central Adm nistrative
Tribunal, Principal Bench, New Del hi (in short CAT ).

Factual position in a nutshell is as follows:

The respondent while working in G oup-C post of the Railways
applied for pronpbtion to Group-B post. He qualified in the witten test and
was directed to undergo nedical exam nation as per para 531(b) of the
I ndi an Rai |l way Establishnent Manual (in short the Establishnent
Manual "). In terns of the Railway Board's Circul ar dated 31.10.1991
passing of the nedical test is a requirenment before the candidate is called for
viva voce test. The respondent was found to be nedically unfit as he was
vi sual | y handi capped. H s case is one of external squint wth advanced
petriritis pignments on both the eyes. This is a di sease which affects the eye-
sight progressively. He was considered unfit as he nmay beconme visually
handi capped in future. The respondent was therefore not called for viva voce
test. He filed O A No.439/2001 before the CAT chall enging the order dated
20.9. 2000 whereby it was indicated that he was not to be called for viva
voce test as he had been declared medically unfit. The CAT after hearing the
parties cane to hold that while considering the case of the respondent
(applicant before it) the provisions of The Persons with Disabilities (Equa
Qpportunities, Protection of Rights and Full Participation) Act, 1995 (in
short the "Act’') were not kept in view CAT took note of the fact that a new
par agraph 189A was introduced in the Establishnent Manual which clearly
| aid down that there shall not be discrimnation in the matter of pronotion
nerely on the ground of physical disability. The application was accordingly
al  owed by the CAT.

The Union of India questioned correctness of CAT's order by filing a
Wit Petition which was di snissed by the inpugned judgment. The Hi gh
Court took note of sub-Section (2) of Section 47 of the Act to hold that
CAT's order is perfectly in order

In support of the appeal, it was contended by M. MN. Krishnanmani
| ear ned senior counsel that while referring to sub-Section (2) Section 47 of
the Act both the CAT and the Hi gh Court overl ooked the proviso to sub-
Section (2) of Section 47 which permts the appropriate Governnent to
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exclude by notification any establishnment fromthe provisions of the Section
According to him |looking at the nature of the duties which enpl oyees of
Group-B have to undertake, a physically handi capped person, nore

particularly, one who is visually handi capped will not be able to do justice to
the work. The High Court and the CAT were not justified in granting relief
to the respondent after he had failed in the nedical test. It was urged that the

proviso makes it clear that in appropriate cases the protection provided by
sub- Section (2) of Section 47 of the Act can be denied and the case at hand
is one of such cases.

The respondent who appeared in person submitted that the judgnents
of both the CAT and the High Court do not suffer fromany infirmty to
warrant interference.

Since the controversy revol ves around Section 47 of the Act, it would
be appropriate to quote the provision which reads as foll ows:

"Section 47: Non-di scrimnation in Government

enpl oynment's- (1) No establishnent shall dispense with,

or reduce in rank, an enployee who acquires a disability
during his service:

Provided that, if an enpl oyee, after acquiring
disability is not suitable for the post he was hol ding,
could be shifted to sone other post with the sane pay
scal e and service benefits:

Provided further that if it is not possible to adjust
the enpl oyee agai nst. any post, he may be kept on a
supernunerary post until_a suitable post is available or he
attains the age of superannuation, whichever is - earlier

(2) No pronotion shall be denied to a person nerely
on the ground of his disability:

Provi ded that the appropriate CGovernnent

may, having regard to the type of ‘work carried on

in any establishnment, by notification and subject to
such conditions, if any, as may be specified in such
notification, exenpt any establishnment fromthe
provisions of this section."

The Act has been enacted, as the Preanble of the Act indicates, to

give effect to the Proclamation on the Full Participation and Equality of the
People with Disabilities in the Asian and Pacific Region. In a neeting to

l aunch the Asian and Pacific Decade of the Disabl ed Persons 1993-2002
convened by the Economi c and Soci al Conmi ssion for Asian and Pacific

Regi on, which was held at Beijing on 1lst to 5th Decenber, 1992, a

procl amation was adopted on the Full Participation and Equality of People
with Disabilities in the Asia and the Pacific Region. Qur country is a
signatory to the said proclamation. The procl amati on was on the foll owing
lines:

"To give full effect to the proclamation it was felt necessary to enact a
| egislation to provide for the followi ng matters:

(i) to spell out the responsibility of the State towards

the prevention of disabilities, protection of rights,

provi si on of medical care, education, training,

enpl oyment and rehabilitation of persons with

di sabilities;

(ii) to create barrier free environnment for persons with
di sabilities;

(iii) to renove any discrimnation agai nst persons wth
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disabilities in the sharing of devel opnent benefits,
vi s-‘-vis non-di sabl ed persons;

(iv) to counteract any situation of the abuse and the
expl oitation of persons with disabilities;

(v) to lay down a strategy for conprehensive
devel opnent of programmes and servi ces and
equal i zation of opportunities for persons with
di sabilities; and

(vi) to nmake special provision of the integration of
persons with disabilities into the socia
mai nstream "

Sub- Section (1) of “Section 47 in clear terms provides that there cannot

be any /discrimpation-in government enploynents and no establishnent

shal | di spense with or reduce in rank an enpl oyee what soever during his
servi ce. Sub-section (2) is relevant for our purpose. It, in crystal clear terns,
provi des that no pronotion shall be denied to a person nerely on the ground
of his disability. Obviously, in the instant case, the respondent was not
consi dered for prompotion on'the ground of as he was considered to be

vi sual | y handi capped. Much stress was laid by M. Krishmani on the proviso
to sub-Section (2) of Section 47. The sameis not in any way hel pful to
further the case of the appellant. In fact it only permts the appropriate
CGovernment to specify by notificationany establishnent which may be
exenpted fromthe provisions of Section 47. It does not give unbriddl ed
power to exclude any establishment fromthe purview of Section 47. the

excl usion can be only done under certain specified circunstances. They are:

(i) i ssuance of a notification
(ii) prescription of requisite conditions in the notification

The notification can be issued when the appropriate CGovernnent,

having regard to the type of work carried on in any establishment thinks it
appropriate to exenpt such establi'shnment fromthe provisions of Section 47.
The proviso to sub-Section (2) thereof does not operate in the absence of the
notification.

The normal function of a proviso is to except sonething out of the

enactnment or to qualify sonething enacted therein which but for the proviso
woul d be within the purview of the enactnment. As was stated in Millins v.
Treasurer of Survey [1880 (5) BD 170, (referred to in Shah Bhojr a]

Kuverji Gl MIls and G nning Factory v. Subhash Chandra Yograj Sinha

(AIR 1961 SC 1596) and Cal cutta Tranways Co. Ltd. v. Corporation of

Calcutta (AIR 1965 SC 1728); when one finds a proviso to a section the
natural presunption is that, but for the proviso, the enacting part of the
section woul d have included the subject matter of the proviso. The proper
function of a proviso is to except and to deal with a case which would
otherwise fall within the general |anguage of the main enactnent and its
effect is confined to that case. It is a qualification of the precedi ng enact nent
which is expressed in terms too general to be quite accurate. As a genera
rule, a proviso is added to an enactnent to qualify or create an exception to
what is in the enactnent and ordinarily, a proviso is not interpreted as stating
a general rule. "If the |language of the enacting part of the statute does not
contain the provisions which are said to occur in it you cannot derive these
provisions by inplication froma proviso." Said Lord Watson in West Derby
Union v. Metropolitan Life Assurance Co. (1897 AC 647)(HL). Normally, a
provi so does not travel beyond the provision to which it is a proviso. It
carves out an exception to the main provision to which it has been enacted as
a proviso and to no other. (See A N. Sehgal and Ors. v. Raj e Ram Sheoram

and Os. (AR 1991 SC 1406), Tribhovandas Haribhai Tanboli v. Cujarat

Revenue Tribunal and O's. (AIR 1991 SC 1538) and Keral a State Housing

Board and Ors. v. Ramapriya Hotels (P)Ltd. and Ors. (1994 (5) SCC 672).
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"This word (proviso) hath divers operations. Sonetinme it worketh a
qualification or limtation; sonmetine a condition; and sonmetine a covenant"
(Coke upon Littleton 18th Edition, 146)

"If in a deed an earlier clause is followed by a | ater clause which
destroys altogether the obligation created by the earlier clause, the |ater
clause is to be rejected as repugnant, and the earlier clause prevails....But if
the later clause does not destroy but only qualifies the earlier, then the two
are to be read together and effect is to be given to the intention of the parties
as disclosed by the deed as a whole" (Per Lord Wenbury in Forbes v. Gt
[1922] 1 A C. 256).

A statutory proviso "is sonething engrafted on a preceding
enactrment” (R v. Taunton, St James, 9 B. & C. 836).

"The ordinary and proper function of a proviso coning after a genera
enactment \is to limt that general enactment in certain instances" (per Lord
Esher in Re Barker, 25 Q B.D. 285).

A proviso to a section cannot be used to inport into the enacting part
somet hing which is not there, but where the enacting part is susceptible to
several possible neanings it may be controlled by the proviso (See Jennings
v. Kelly [1940] A C. 206).

The above position was noted in Ali MK & Os. v. State of Kerala
and O's. (2003 (4) SCALE 197).

Though several docunents were referred to contend that the intention

of the enployer was to exclude certain establishnments, a bare perusal thereof
shows that they have no relevance and do not in-any way fulfill the

requi renents of the proviso to Sub-section (2) of Section 47. |t goes w thout
saying that if a notification in this regard is issued by the appropriate
Covernment the sane shall be operative in respect of the establishment

which is specifically exenpted. That is not the position so far as the present
case is concerned. Therefore, on the facts of the case, the order of the
Tribunal as affirnmed by the H gh Court by the inmpugned judgnent suffers
fromno infirmty to warrant our interference. The appeal fails and is
accordingly disnissed with no order as to costs.




